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SENATOR JAMES COUZENS 


Changes in administrative features of the revenue laws to be drafted by 
the next Congress will probably be based largely upon facts’ disclosed in 
the report of the Senate Investigating Committee, of which Senator 
Couzens is chairman. The investigation has revealed that the govern- 
ment has lost much in taxes through some administrative features of 
the Act of 1924 and previous revenue laws that Senator Couzens believes 
should be modified so as to prevent the continuation of such losses. 
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Some Observations Relating to the 
Board of Tax Appeals 


By KINGMAN BREWSTER* 


nearly completed the first year of its work. 

There is no single independent unit in the 
executive branch of the Government in which the 
public probably has been and is likely to be more 
keenly interested. The operation of this quasi- 
judicial body in determining war and post-war tax 
liabilities is being closely ob- 


Tis: United States Board of Tax Appeals has 


carry out the remedial purpose of Congress in fur- 
nishing the taxpayer an opportunity for an impartial 
and more complete determination of his rights prior 
to payment of the tax. 

The indefinite practice and procedure before the 
former Committee on Appeals and Review has 
given place, under the new order, to unambiguous 

rules of pleading and prac- 


served. It is safe to say that 
no court of record enjoys a 
broader circulation and ex- 
amination of its decisions 
than does the Board of Tax 
Appeals. 

Any comment upon the 
work of this important body 
must recognize the real ac- 
complishments of the Board 
and the standards to which 
it has adhered under difficult 
conditions. 

There can be little doubt 
that Congress intended the 
provisions of the Revenue 
Act of 1924, by which the 
Board was created and its 
jurisdiction defined, to be 
remedial. Under them the 
hardships previously borne 
by taxpayers, who had to 
raise large sums to pay war- 
time taxes before they could 





HE Board of Tax Appeals will have 
been in actual operation more than a 
year by the time Congress meets to con- 
sider revision of the rate and administra- 


tive features of the revenue laws. The 
statutory provisions now governing the 
Board will be reconsidered, and changes 
designed both to abridge and extend its 
powers may be expected to be proposed. 
It is timely therefore to consider what, if 
any, statutory modifications in that regard 
are desirable. 


Mr. Brewster has made a thoughtful 
analysis of the accomplishments of the 
Board of Tax Appeals since its organiza- 
tion, as the result of which he suggests a 
change in its status, which he believes 
would enable it to improve upon its ex- 
cellent record of dispatching the settlement 
of disputed tax assessments. 


tice preliminary to hearings, 
and the Board of Tax Ap- 
peals is fast accumulating 
in its published decisions as 
well as in rulings publicly 
made from the bench a col- 
lection of precedents estab- 
lishing definitely the rules of 
trial procedure and evidence 
which it expects to enforce. 
Some of the taxpayers who 
took their appeals to the 
Board before they or their 
counsel were aware of the 
requirements of the Board 
in matters of procedure and 
evidence may have felt that 
they suffered hardships in 
not being permitted the 
same _ informality that 
existed in the Committee on 
Appeals and Review, but 
there can be no question that 
the stricter rules of the 


test their validity, were to become a thing of the 
past—at least insofar as additional assessments were 
concerned. The new scheme was developed, as a 
step forward, from Section 250 (d) of the Revenue 
Act of 1921 and the practice thereunder, which per- 
mitted an appeal to the Committee on Appeals and 
Review before payment of the tax. 

There can be no question that the several hundred 
published decisions of the Board of Tax Appeals 
clearly indicate a conscientious attempt by it to 


*Of the Massachusetts and District of Columbia Bars. 


Board make for the expedition of business and, as 
the public comes to understand the rules and the 
need for them, far greater accuracy and justice in 
decisions. The open hearings, known procedure, 
permanent records, and published decisions have 
already so demonstrated the superiority of the new 
scheme over the old that there is little fear of any 
demand for curtailment of the Board’s powers. 

It is evident that the effect of the Board’s opera- 
tions has been to minimize the importance of the 
numerous and conflicting Bureau decisions promul- 
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gated in the bulletins of the Bureau of Internal 
Revenue and otherwise. The Board has, in view of 
the fact that cases before it are tried de novo, clearly 
indicated that it will not apply rulings of the Bureau 
to the facts before it unless it is in agreement with 
the principles laid down in such rulings. It has been 
held that the Board is not bound by such rulings 
and will look only to the statute, the decisions of the 
courts, and such regulations of the Commissioner 
a» in its opinion properly interpret the law.’ 


The fact that the Board is not hampered by the 
necessity of considering questions of administrative 
policy but decides the appeals which come to it 
upon the facts presented and the law applicable 
inevitably furthers a respect for its decisions on the 
part of both taxpayers and the Treasury Depart- 
ment which was not always accorded to decisions 
miade by officers concerned with the collection of 
revenues. The result is that in general the decisions 
of the Board are being followed by the Bureau of 
Internal Revenue even when in conflict with prior 
rulings adopted by the Bureau. In this connection 
it is interesting to classify the 431 decisions of the 
3oard published prior to May 18, 1925, and to note 
that while the determinations of the Commissioner 
were reversed or modified in 208 instances, he has 
published his acquiescence in 109 and his refusal 
to acquiesce in only six decisions. 


Board Is Overworked 


Although the present arrangement has, so far, 
proven satisfactory to everybody concerned (except 
possibly the members of the Board, who are un- 
questionably overworked), it seems more than prob- 
able that the provisions of statute creating and con- 
trolling the Board will be the subject of further 
legislative consideration at the next session of Con- 
gress. Whether the statutory requirements upon 
the Board when applied to the increasing number 
of new appeals filed will necessarily result in some 
abandonment of the high degree of care and atten- 
tion given by the Board to each case or in the 
accumulation of a lengthy calendar of unheard cases 
and a consequent delay in the determination of tax- 
payers liabilities and in the collection of the revenue 
presents a subject for considerable thought. 


The Treasury Draft of the Revenue Act of 1924 
(introduced February 7, 1924) clearly provided in 
Section 1000, Title X for the creation of a Board of 
Tax Appeals, to be “established in the Department 
of the Treasury,” and its members were to be 
selected by the Secretary of the Treasury. As a 
result of the hearings before the Committee on 
Ways and Means of the House of Representatives, 
however, the Committee Draft provided for appoint- 
ment of the Board by the President, who was to 
designate the chairman. The Senate Finance Com- 
mittee Draft, subsequently reported, provided that 
the Board should be an independent agency in the 
executive branch of the government. The drafts, 
prepared by the Treasury and both committees, de- 
clared that the proceedings of the Board were to 





1Appeal of Cleveland Home Brewing Company, 1 B. T. A. 87. 
Appeal of Morrison Foundry, 1 B. T. A. 413. 
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be informal, but the Senate bill eliminated this pro- 
vision and substituted the requirement that the 
proceedings were to be conducted in accordance 
with such rules of evidence and procedure as the 
Board might prescribe. This bill also added the 
requirements that the testimony at the hearing 
should be reduced to writing, (subsequently limited 
to cases involving a tax of $10,000 or more) and 
provided that the reports of the Board and each 
division thereof, and all evidence received, should 


constitute public records open to the inspection of 
the public. 


It is evident, therefore, that, from the plan of an 
administrative body within the Treasury Depart- 
ment itself operating informally, there was evolved 
a separate unit in the executive branch of the gov- 
ernment, required to operate with the formality of 
a judicial tribunal and whose sole function is 
judicial. 

It should also be noted with respect to the per- 
sonnel that the original recommendation of the Sec- 
retary of the Treasury for an annual salary of $10,- 
000 per member was reduced to $7,500 by the House 
Bill. The former figure, however, was restored in 
the Finance Committee Draft but was again re- 
duced to $7,500 per member by the Senate Bill. 
The restriction placed by the drafts upon members 
of the Board with regard to practice after resigna- 
tion was finally modified by the Conference Com- 
mittee Bill, to provide that the limitation should 
apply only to members appointed after the expira- 
tion of the initial two-year term. In justice to those 
who must assume the responsibility of membership 
in the Board and in view of the quality of work 
demanded by the public under such adverse con- 
ditions, it would seem that these provisions will 
likely be made the subject of further legislative 
consideration in the near future. 


At present the responsibility for the determination 
of deficiencies proposed by the Commissioner sub- 
sequent to June 2, 1924, arising under the Revenue 
Acts of 1916, 1917, 1918, 1921 and 1924, is vested 
in a body of not more than twenty-eight men (now 
actually fifteen) sitting in divisions in Washington 
or elsewhere, having a jurisdiction over all deficien- 
cies in income, excess profits, estate and gift taxes, 
as well as fraud penalties, with the duty of publicly 
hearing, recording and deciding the issues involved 
under formal pleadings and proof in accordance with 
published rules and a practice established by prec- 
edents developed in its proceedings. 


The interesting statement of President Coolidge 
as reported in the press on June 3, 1924, at the time 
the Revenue Act of 1924 was signed, contained the 
following: 


The provisions of the bill, however, with reference to the 
Board, make it in all its essentials practically a court of record. 
The Board is to be bound by formal rules of evidence and 
procedure. In each case a formal record must be prepared 
and oral testimony in cases involving more than $10,000 must 
be reduced in writing and an opinion in addition to the findings 
of fact and the decision must be written. A taxpayer is en- 


titled to appeal to the Board before any assessment can be 
made. 


A reduction of the salary of a member of the Board from 
$10,000, as recommended by the Treasury, to $7,500 and a 
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reduction of the term of office of the original appointees from 
the ten years recommended to two years make it difficult to 
secure for membership on the Board men of training, experi- 
ence and ability. This Board of Tax Appeals, unable to secure 
the type of men for membership, hampered and burdened with 
rules of procedure and evidence, and foreed to provide a 
record, findings of fact and a decision in practically every 
case, will be unable to handle business which will come to it. 
The result will be greater delay in the final settlement of tax 
cases, and will ultimately result in the breakdown of the 
administration machinery for the collection of taxes. 

So far the Board has kept abreast of the appeals 
filed with it—at least to the extent of hearing every 
appeal in which the parties were ready for trial 
within forty days of joinder of issue. But will the 
volume of work permit the continuation of such a 
record? 

It sometimes seems doubtbful whether the public 
can fully appreciate the magnitude of tax adjust- 
ments during the war and post-war years. Within 
that period our government imposed taxes aggregat- 
ing upwards of $23,000,000,000, originally dis- 


tributed somewhat as follows: 


Total Revenue Receipts 


POOR Ob ies fog a hs $ 809,393,640.00 
WL 2bc0t ao a oe 3,698,955,820.00 
| POM BET Ol. Sri te 3,850,150,078.00 
SRL 20. OMOoNL St 2p 5,407,580,251.00 
| EP a (OME? MS SEs et ee 4,595,000,765.00 
i UR ETENS 14840 2s 0 als (02 Oe Pe 3,197,451,083.00 
1923 (first 7 months)........................ 1,277,757,512.00 


Total (6 years and 7 months)....$22,836,289,153.00 


It has been stated that the amount of additional 
assessments and collections resulting from office 
audits and field investigations for the six years 
mentioned above, and seven months of 1923, aggre- 
gated $1,606,905,243, while the refund of taxes illeg- 
ally collected for the same period amounted to 
$179,035,860. 


It is equally notable that for the past few years 
there have been proposed for additional assessment 
as a result of field and office audit income and ex- 
cess profits taxes, and estate taxes in excess of 
$400,000,000 annually, while the annual amount 
actually assessed and collected has of course been 
much less than that amount. Of the 7,000,000 re- 
turns filed annually, approximately 1,000,000 find 
their way to Washington, D. C., for consideration. 


In contrast with these figures, which are so dif- 
ficult to comprehend, it is noted from a report 
relating to the actual work of the Board (formally 
organized July 16, 1924), that the total number of 
appeals docketed to June Ist of this year was 4,541, 
of which 712 were received during the month of 
May. The total cases decided to June 1 were 492; 
decisions on 87 of these (7 not final) being rendered 
in May. The total cases dismissed on motion up 
to June 1, 1925, were 933; 203 being thus disposed 
of during the month of May. There were 482 cases 
under submission as of that date. The total number 
of cases decided, dismissed and under submission 
to June 1, 1925, was 1,907; and again, of these cases 
459 were disposed of in May. 
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This record of production is in itself commenda- 
tory and indicative of the manner in which the 
members of the Board have undertaken the arduous 
task placed in their hands. Many of the cases filed, 
however, are not yet at issue. When the office of 
the Solicitor of Internal Revenue is organized to 
handle the appeals as rapidly as they are filed, the 
Board will inevitably fall behind its calendars, as 
predicted by the President, unless it sacrifices 
quality to quantity in its output. 

In a recent article published in your magazine 
some of the probable effects of the existence of the 
Board upon the operations of the Bureau were 
pointed out. It is thought by many that an even 
more strict application by the Bureau of the statutes 
and regulations is likely in doubtful cases in view 
of the opportunity to obtain the conclusions of an 
appellate body on such issues. If so, such a result 
may prove serious to the Board. In any event, it 
would seem that these several contributing causes 
are likely to increase the volume of appeals progres- 
sively for some time to come. 

The exacting requirements of the statute for 
findings of fact in all cases and for written opinions 
in many, raise the question of what effect this vol- 
ume of work will have upon the Board’s time for 
deliberation and consideration of cases. The prec- 
edent-making function of the Board cannot be lost 
sight of, and any curtailment of its efforts in this 
respect by reason of the burden of its administra- 
tive duty would seem unfortunate. 


Should Functions of Board Be Changed? 


The question will be urged by some as to whether 
the functions of the Board should not be made 
avowedly judicial, and its decisions made binding 
both upon the government and the taxpayer, sub- 
ject possibly to the right of appeal to a Federal 
appellate court. This may very possibly result from 
the condition in which the Board is likely to find 
itself at the end of the first two-year period of its 
existence. 

Over a course of some twelve years something 
of a body of Federal court decisions has been built 
up adjudicating many of the principal issues arising 
under the Federal revenue acts. The number of 
such Supreme Court decisions in comparison with 
the number of issues adjudicated by it during that 
period is comparatively small. The effect of these 
final decisions, however, cannot be over-estimated. 
A single case frequently establishes the rights of 
taxpayers to refunds amounting to many millions 
of dollars—that is, to such taxpayers as have pre- 
served their rights by the filing of proper claims. 

Apart, however, from the question of final deter- 
mination of these issues, there is also an equitable 
consideration which is sometimes lost sight of. The 
final adjudication of an important question in the 
courts is often not obtained until after the Statute 
of Limitations has run against other taxpayers 
whose cases would be controlled but whose claims 
are barred. The inequity of this delay in final ad- 
judication of the important issues arising under the 

(Continued on page 272) 











Tax Advantages Possible in Making 
Institutional Gifts 


By ARNOLD R. Baar* 


securities, or real estate to an organization 

operated exclusively either for educational, 
charitable, religious, scientific or literary purposes 
should not overlook the numerous substantial ad- 
vantages which may be obtained by themselves, 
their estate, or the donee in view of the application 
of the Federal income tax and estate laws to such 
gifts. In order to show specifically the application 
of the tax laws to cases where deductible gifts may 
be made, it will be assumed in this discussion that 
a gift to a university is be- 
ing contemplated. 


(1) The most direct ad- 
vantage to the donor is the 
right to deduct the amount 
of his gift from the income 
upon which his Federal tax 
is payable, subject to a limi- tax. 
tation (applying to the ag- 
gregate of all deductible 
donations) to 15 per cent of 
the net income of the donor, 
without this deduction (ex- 
cept where gifts have an- 
nually exceeded 90 per cent 
of net income for ten pre- 
ceding years). This immedi- 
ately returns to the donor, as a saving in his cur- 
rent income tax, a substantial portion of the amount 
given to the university, making the net cost to him 
much less than the actual gift received by the uni- 
versity. 


P eccaritice contemplating donations of cash, 


tage to the donor. 


For example, a person entitled to the usual per- 
sonal exemption of $2,500 and receiving a taxable 
net income of $100,000 (assumed to include no divi- 
dends, which are exempt from part of the tax) may 
reduce his income tax by $5,950 by making dona- 
tions of $15,000 or more during the year. ‘Thus, if 
a gift of $15,000 to the university represents the 
entire amount of his deductible gifts, the gift will 
really cost him only $9,050, or the difference be- 
tween $15,000 and the reduction in his income tax. 


(2) If the contemplated gift to the university or 
the aggregate of all deductible gifts is in excess of 
15 per cent of the net income of the donor without 
this deduction, the advantage of this reduction in 
tax may be substantially increased by spreading out 
the deduction over more than one year. Thus, in 
the above example, a gift of $25,000 would be de- 
ductible only to the extent of $15,000, or 15 per cent 
of the net income, and would reduce the income tax 
of the donor only by the maximum amount of $5,- 
950. The cost of the gift to the donor would there- 
fore be $19,050. If, however, the same amount were 





*Of the Chicage Sar. 


HIS article will be of special interest to 
taxpayers who are prospective donors 
to causes, gifts to which are deductible in 
whole or in part in computing income and 
estate taxes and are not subject to the gift 


_ A number of universities and colleges are 
in the midst of special campaigns for build- 


ing or endowment funds. 
in raising funds for such purposes will find 
herein an explanation of how gifts may be 
made so as to be of maximum tax advan- 





given in two different years, the reduction in tax 
would be $5,025 in each year and the net cost to the 
donor would be only $14,950. 

To distribute a gift over more than one year to 
obtain this advantage, it is not necessary that the 
gift be made in cash or divisible securities. By 
means of appropriate forms of trusts, the same re- 
sult can be obtained in making a donation of a lease- 
hold, real estate, or other. property. To do this 
however, it is necessary to take some precautions 
against an immediate vesting of the ownership of 
the property of the universi- 
ty. The income from the 
property pending the com- 
plete execution of the gift, to 
the extent of the interest in 
the property not yet donated, 
usually may be made to ac- 
crue to the donor, subject to 
tax as his income, or may be 
distributed to or accumu- 
lated for the institution free 
of income tax, together with 
the remaining income from 
that portion of the property 
which has been donated. 


Those engaged 


Since a gift is deductible 
only when actually made, 
and not when it accrues, careful consideration should 
be given to the effect of a mere promise or obliga- 
tion to make a gift. Even though the income from 
the property may go to the university during the 
interim before such promise or obligation is ex- 
ecuted, this may constitute merely a gift of the in- 
come, which is first received in law by the donor as 
taxable income, offset by a gift of the same amount, 
unless the ownership of the property itself is prop- 
erly disposed of. The less advantageous result may 
be prevented if it is desired to make an immediate 
deduction or several annual deductions of the prin- 
cipal amount. 


(3) Where a gift is to consist only of the income 
from a fund or from certain property, and is not to 
include the principal at any time, the donor may, 
according to special circumstances, perhaps obtain 
a greater advantage by making immediately effec- 
tive a present gift of the anticipated income or the 
advantage may lie with recurrent annual gifts from 
the income of the donor. Thus a person who is not 
in a position to make either a present or a postponed 
gift of principal, may desire to give the equivalent 
of such a gift for a limited period within his control 
by making a gift of income. For example, an annual 
gift of $1,000 is, while it is maintained, approximate- 
ly equivalent to a gift of $20,000. By means of the 
trusts which have been referred to, or similar ar- 
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rangements, either one of these results may usually 
be obtained in order to obtain the maximum 
benefits. 


(4) The donor who proposes to make only a re- 
curring annual donation may contribute a dispro- 
portionately large principal sum by means of insur- 
ing his life or the life or some other person in favor 
of the beneficiary. As compared with a direct gift 
each year, this of course has the effect of postpone- 
ment of any benefit to the institution until the death 
of the insured. At that time, however, a much larger 
amount will be received, in the ordinary case, than 
could be realized from the annual payments. The 
donor receives the same annual benefit in the reduc- 
tion of his income tax, since the amount of the 
premium paid is regarded as a deductible donation, 
provided that the university is named as the bene- 
ficiary of the life insurance and that the donor has 
no option to change the beneficiary. 

The university would be subject to no tax upon 
the receipt of the proceeds of such a policy of insur- 
ance. While the taxable estate of the donor, under 
the Federal estate tax law, will include the excess 
over $40,000 of the amount of such insurance, to- 
gether with the proceeds of all other insurance taken 
out by the decedent upon his own life and payable 
to beneficiaries other than his executor or his estate, 
that portion of such excess which is receivable by 
the university is deductible from the taxable estate 
and is therefore subject to no Federal estate tax. 
In nearly all the states, the inheritance or succession 
taxes do not apply to such insurance. 

(5) Where the gift of the principle of a fund or 
the ownership of property must be postponed, 
whether income passes to the university or is re- 
tained by the donor, it will usually be advantageous 
to make the transfer by some form of trust, under 
which the present value of the gift may be deducted 
from the taxable income of the donor during his 
lifetime, rather than by testamentary disposition. 
Although property which is given to the university 
by will is excluded from the taxable estate of the 
donor, this is likewise true of property which is 
transferred in. trust during his lifetime. In case of 
the trust, however, the principal amount of the 
gift may also be deducted from taxable net income, 
while gifts made under a will are not deductible 
from the income of the estate unless the gift is 
actually made out of the income received by the 
estate, as distinguished from the corpus or principal 
of the estate. It may therefore be substantially de- 
sirable under certain circumstances to choose some 
other form of postponed gift to the university in 
preference to a gift by will. 


(6) Under other circumstances, it may be ad- 
vantageous to a donor to forego any deduction, 
either of income or of principal, in order to obtain 
during his life, during the life of any designated 
beneficiary, such as a wife or child, or during a 
stated period, an exempt income from the principal 
fund or property which is eventually to be donated 
to the university. This may be accomplished by the 
purchase of an annuity, to be payable by the uni- 
versity to the donor or to some other beneficiary, 
as a gift from the donor. The payments received 
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will not be subject to income tax until the aggregate 
amount received exceeds the amount paid to the 
university. 


For example, assume a gift of $100,000 in cash 
or in property to the university, in consideration of 
the payment of an annuity of $5,000 per year. This 
amount may be received by the donor for twenty 
years, without income tax liability. After that 
time the amount received constitutes taxable in- 
come. If this amount is payable to a child of the 
donor during life, the same rule will apply. 


In any case, the donor is entitled to no deduction 
from his other income on account of the purchase 
of such an annuity (unless the beneficiary of the 
annuity should also be an institution, such as the 
university, to which deductible donations may be 
made). The advantage to the donor here results 
from the saving in tax which is obtained by the 
receipt of income free from tax as compared with 
the taxable income. For example, the sum of $100,- 
000 invested in taxable 6 per cent bonds would yield 
an income of $6,000 per year. To an individual 
receiving a taxable net income of $100,000 per year 
(assuming no income from dividends) this income 
would be subject to a tax of $2,500, making the net 
yield from the taxable securities only $3,500 as com- 
pared with the actual net yield of $5,000 per year 
from the annuity. This actual advantage of $1,500 
a year may under some circumstances offset the 
benefit to be gained from a donation of the principal 
and is in any case a factor in favor of this form of 
gift as compared with a testamentary donation. 


The benefit of receiving the tax exempt annuity 
may in any case be measured by applying the high- 
est applicable tax rates to the amount of taxable 
income receivable from other investment of the 
same funds. It may amount to as much as 40 per 
cent, making the net yield of a 6 per cent bond 
equivalent to an annuity of only 3.24 per cent. In 
case of a net income of only $20,000, the tax rate 
upon not more than $2,000 of income is 10 per cent, 
making the net yield upon not more than $33,333.34 
in taxable securities at 6 per cent, equivalent to an 
annuity of only 5.4 per cent upon the same principal 
amount. 


Gift of Property Appreciated in Value 

(7) The owner of property, such as securities or 
real estate, which has substantially increased in 
value since it was acquired, may desire to give the 
university the equivalent of the value of such prop- 
erty. Even though the property is such that it 
can not conveniently be held permanently by the 
university, the property itself and not the proceeds 
of its sale should be given to the university. The 
donor will be subject to no income tax upon the 
appreciation in value, which would be a taxable 
profit if the property were sold, and yet may deduct 
from his taxable net income the full present value 
of the property, including the appreciation. The 
university may then sell the property without in- 
curring any income tax liability upon the realization 
of the increase in value. Thus the entire amount 
of the appreciation in value is conserved for the 
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purpose of education and the donor nevertheless 
receives the maximum reduction of his income tax 
liability. 

For example, the donor may own property for 
which he paid $50,000 or which was worth this 
amount on March 1, 1913, if acquired before that 
date, but which has a present value of $100,000. 
Upon a sale of this property for $100,000, the donor 
will be subject to a tax of $21,500, assuming a net 
income of $100,000 from other sources, excluding 
dividends, and will therefore have only $78,500 left 
to give to the university. If he makes up the de- 
ficiency from other sources and actually gives $100,- 
000 to the university, spreading his donation over 
a number of years to obtain the full benefit of the 
allowable deduction, he may save perhaps 43 per 
cent of his gift, or $43,000, by the reduction in 
income tax above explained. If the property itself 
is given to the university, the same $43,000 saving 
may be availed of without incurring the $21,500 tax. 
The university may then sell the property for $100,- 
000 without any tax liability. 


The present regulations provide that the amount 
deductible when property is donated to an institu- 
tion for charitable, educational, or similar purposes, 
is “the fair market value of the property at the time 
of the gift.” Complete reliance can not be placed 
upon these regulations, however, since this rule, 
originally promulgated in 1919, was superseded in 
1920 by regulations which remained in effect for 
over three years and provided that in such a case 
the amount of the deduction should be the cost of 
the property donated, or its 1913 value in a proper 
case. In the opinion of the writer, the rule 
now in effect is open to serious question as to its 
legal validity and it is not impossible that it may at 
some time be retroactively superseded by the former 
rule. In this event, the amount deductible upon a 
gift of the property described in the above example 
would be only $50,000. 

Whichever amount is allowed as a deduction, it 
seems clear that no taxable income can be realized 
upon making a gift of property which has increased 
in value, and therefore that no change in the rule 
upon this point need be anticipated since no gain is 
realized by the donor. 

(8) A gift to an institution such as a university, 
whether made in property or in money, without 
limitation as to amount, is expressly excluded from 
the operation of the new Federal tax on gifts. For 
the Federal estate tax, as well as for most state 
inheritance or succession taxes, property or funds 
donated to the university by will or by transfer or 
trust which takes effect upon death, are also ex- 
cluded from the taxable estate, owing to the policy 
of legislative bodies to encourage and favor such 
gifts. While some persons may prefer to make no 
charitable or educational donations in their wills, 
leaving it to the members of their families to donate 
memorials to them, they should not make this choice 
without realizing the possibility of forfeiting a very 
substantial saving in tax. 

Take, for example, the case of a person leaving 
an estate of $500,000 subject to the Federal estate 
tax and the inheritance tax of Illinois. If $100,000 
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is donated by the will of the decedent to a university 
and the remaining $400,000 goes to the widow, the 
aggregate Federal and Illinois taxes will amount to 
$33,750. If, however, the entire $500,000 is left to 
the widow, who makes a donation of $100,000 to 
the university in memory of her deceased husband, 
the aggregate taxes will amount to $48,250. The 
estate of the widow will therefore be unnecessarily 
depleted by $14,500, without any compensating ad- 
vantage to the university. 

This loss may perhaps be partly reduced or en- 
tirely offset by a saving to the widow in deducting 
the gift from her annual income. This advantage, 
however, is not apt to be available if the donation 
is made by the estate, rather than by the widow 
individually after the estate has been closed, and 
in any case should be compared with the advantage 
available by making the same donation during the 
lifetime of the decedent, either as an immediate gift 
or as a trust to take effect upon his death. 

(9) As it has been necessary to indicate above, 
the results in any case depend upon a number of 
conditions. To change any one of these may change 
the result to such an extent as to throw the balance 
of advantage from one form or method of donation 
to another. The rules and illustrations above given 
are therefore chiefly serviceable in pointing out the 
action which will be most desirable in the ordinary 
simple case and in calling attention to the problems 
which should receive consideration in a more com- 
plicated situation or in a case of unusually large 
amounts. We hope that for these purposes the per- 
sons contemplating donations to educational, charit- 
able or other worthy public institutions may find our 
suggestions helpful. 





National Chamber of Commerce Referen- 
dum Favors Repeal of Federal 
Estate Tax 


REFERENDUM recently completed by the 
Chamber of Commerce of the United States 
shows that its membership voted 2,105 to 126 in 
favor of the repea! of the Federal estate tax. This 
action places the Chamber in line with the Adminis- 
tration, as President Coolidge and Secretary Mellon 
have advocated abandonment by the Government 
as soon as practicable of that form of taxation. An 
effort to get the Federal rates reduced or wiped out 
completely will be made when Congress takes up 
the revision of the revenue laws in the next session. 
The National Chamber of Commerce asked its 
membership to vote on three tax reforms. The 
propositions and the votes thereon follow: 


1. That the Federal Government should always 
refrain from imposing estate and inheritance taxes. 
For, 1,995; against, 23714. 


2. That the estate tax now levied by the Federal 


Government should be repealed. For, 2,105; against, 
126. 


? 


3. That there should be an organization of rep- 
resentatives of the states and the Federal Govern- 
ment to co-ordinate national and state systems of 
taxation. For, 2,190; against, 55. 
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Suggested Amendments of the 
Revenue Act of 1924 


By SENATOR JAMES CoUZENS 


ECENTLY President Coolidge, before the Na- 
R tionat Tax Association in Washington, dis- 

cussed the estate or death tax which imposes 
a tax for the transfer of the net estate of every de- 
cedent and in doing so pointed out that when the 
inheritance taxes levied by the states are added to 
the Federal tax, a substantial confiscation of cap- 
ital might result. He pointed out the danger of 
having the states and the Federal Government thus 
combining to get the utmost possible revenue from 
inheritance taxes. He suggested that it might be 
better if the field of inherit- 
ance taxation could be left 
with the states, but pointed 


ficulties and advised a con- 
ference of the state and Fed- 
eral taxing authorities to 
consider the whole subject. 


out the great practical dif- N view of the thorough investigation 
I which has been made of the operation 

of the revenue laws by the Senate In- 
vestigating Committee, of which Senator 
Couzens ts chairman, 
tions for modification of Revenue Act of 
1924 arising therefrom command respect- 


The Federal law provides 
for a transfer tax of 1 per 
cent of the net estate not in 
excess of $50,000 and run- 
ning up to a maximum of 40 
per cent of the net estate 
that exceeds $10,000,000, 
with a proper allowance for 
the amount of state, inherit- 
ance or legacy tax actually 
paid to any state or territory 
or the District of Columbia, 
but not in excess of 25 
per cent of the tax im- 
posed by the Federal Gov- 
ernment. 


The President suggested that it might be better 
if the field of inheritance taxation could be left to 
the states, but pointed out the great difficulties 
which, I think, might be overcome by continuing 
the Federal estate or death tax; first, for the reason 
that the abolishing of them assures no uniformity 
of method among the several states. There is al- 
ready competition among the states to secure per- 
sons of property to locate in these states. Florida 
has adopted a constitutional amendment prohibiting 
the collection of any income, inheritance or estate 
taxes, and I am informed that Oregon is planning 
to submit such a constitutional amendment. This 
means the beginning of competition among the 
states for the purpose of securing wealth to locate 
within their jurisdiction. The elimination of the 
Federal estate tax will simply accentuate this con- 
dition. It is much more desirable, I believe, to have 
the Federal Government collect the estate taxes 
and divide with the states where the decedent main- 
tained his legal residence. 


ful consideration. 


stances. 
Law 


Though he opposed the original ‘‘Mel- 
lon Plan,’ information since obtained 
through minute examination of the tax 
administrative machinery has led Senator 
Couzens to endorse a maximum surtax of 
20 per cent. As a means of closing some 
of the existing revenue leaks, he favors the 
abolition of various deduction allowances 
which he has concluded have absurdly re- 
duced taxable net income in many in- 





I have not thought out any particular division 
nor ara I discussing present rates imposed by the 
Federal Government. Such a plan as I have sug- 
gested might be adopted by the Federal Govern- 
ment, which, in turn, would divide the tax with 
such states as did not impose an estate or inherit- 
ance tax. This could be done for the aid of good 
roads, forest conservation, public health and educa- 
tion, all of which would be constitutional and the 
carrying out of a policy which is now followed by 
the Federal Government in contributing to the 

states for these purposes. 


The Federal Government, 
in the fiscal year ending June 
30, 1923, collected $125,765,- 
200, and in the fiscal year 
ending June 30, 1924, col- 
lected $102,966,761 from es- 
the recommenda- tates. There seems to be no 
justifiable reason for the 
Government to give up this 
revenue. 

Then we have what is pic- 
turesquely called the nuis- 
ance taxes, many of which 
we reduced and some wholly 
repealed in the 1924 Act. 
Many of these taxes return 
only a small revenue to the 
Government, are of consid- 
erable annoyance to our tax- 
payers, and add to the cost 
of merchandise. For ex- 
ample, the excise tax on 
cameras, photographic 
films, firearms, shells, etc., cigar holders, pipes, coin 
slot machines, Mah Jongg and similar sets, sculp- 
ture, paintings, jewelry, bowling alleys, shooting 
galleries, yachts, and playing cards, the taxes on 
these might well be abolished. 

The tax on automobiles, motor vehicles and acces- 
sories is, in most part, a tax upon transportation, 
and in my judgment should be repealed before taxes 
on incomes are reduced. These were all primarily 
war taxes and there seems to be no sound reason, 
now that taxes may be reduced, for not repealing 
the tax on these items. The loss to the Govern- 
ment by repealing these taxes would amount, in the 


aggregate, to $166,000,000. 


Favors Higher Income Tax Exemptions 


There are now estimates of a possible tax reduc- 
tion, due to reduction in the budpet and revenues 
in excess of needs estimated all th. way from $300,- 
000,000 to $750,000,000. 
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For the purpose of this discussion, I will roughly 
assume that taxes may be. reduced $400,000,000, as 
no one yet has any exact figures as to how much the 
taxes may be reduced. With the repeal of the excise 
or nuisance taxes, previously referred to, there is a 
possibility of reducing income taxes about $234,- 
000,000, and I propose the following methods for 
reducing these taxes: 


In 1922, the last complete data we have from the 
Treasury Department shows 6,193,270 individuals 
with incomes of $5,000 or less who made returns to 
the Government, or 91 per cent of all returns made. 
Of this number 3,095,043 paid a tax in the aggregate 
amount of $95,590,768. With the reduction made in 
taxes under the 1924 Act, it is estimated that the 
exemption might be raised to all individuals with 
incomes of less than $5,000, and to this, of course, 
must be added the same exemption to individuals 
who have incomes in excess of $5,000. It is esti- 
mated that this would reduce the revenue further, 
approximately $10,000,000. I believe the law re- 
quiring returns from individuals with incomes of 
less than $5,000 should be repealed, thereby elimi- 
ating the filing of this enormous number of returns 
which causes not only great annoyance to the tax- 
payer but costs the Government a great deal of 
money in the handling. This policy would save 
much of the mechanical work of the collection of 
taxes which has been such a burden to the Bureau 
of Internal Revenue. 


Some will argue that everyone should pay some 
taxes directly to the Federal Government, but I sub- 
mit that this argument is not well founded when 
we understand that there are over 30,000,000 wage- 
earners in the United States who pay no direct tax 
to the Federal Government. The adoption of this 
policy would increase that number approximately 
3,000,000 individuals. 

My interest has been very much devoted in the 
past year or more to the mechanics of tax collection, 
the cost thereof, and the simplification of the system. 
This, in my judgment, will go a long way towards 
accomplishing this result. It would wipe out 91 
per cent of all returns made. 


Favors 20 Per Cent Surtax Maximum 


After the aforementioned taxes have been re- 
pealed and exemptions made, there will be approxi- 
mately $175,000,000 to $200,000,000, which might be 
taken off of surtaxes and I think a perfectly equita- 
ble plan would be to reduce these surtax rates 50 
per cent, which would bring the maximum surtax 
rate on incomes of over $500,000 down to 20 per 
cent. Based on the returns of 1922, this would 
mean a material reduction in surtaxes to approxi- 
mately 594,000 individuals. 

Now some may say that this is the Mellon plan, 
but it doesn’t make any particular difference to me 
whose plan they call it, although I want to point 
out that while we reached a material reduction in 
surtaxes, as proposed by Mr. Mellon, in 1923, it was 
reached, however, after the taxpayers, whom we 
demanded receive relief first, had obtained such 
relief. There is nothing whatever in Mr. Mellon’s 
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plan providing for the repeal of all of the excise or 
nuisance taxes, nor is there anything in his plan 
which provides for raising the exemptions to $5,000 
so that the mechanics of tax collection may be great- 
ly simplified and the smallest taxpayers receive 
exemption. No logical mind objects to a reduction 
in surtaxes when those most needing it have first 
secured relief. 


Capital Loss Deductions Condemned 


The previous brief remarks on the rates of taxa- 
tion and the sources thereof deal with the tax prob- 
lem most in the public eye, but I submit that the 
real important matter in connection with Federal 
taxes has to do with the administration thereof. 
There are many statutory provisions affecting the 
administration. They provide for many items de- 
ductible from income of individuals and corporations 
and in many cases are absurd. 


Subsequent to the 1921 Act and before the pas- 
sage of the 1924 Act, many millions of dollars were 
lost the Government by the laws dealing with cap- 
ital losses and capital gains. The 1921 Act provided 
that the profit arising out of the sale of property 
held for more than two years was taxable at the 
maximum rate of 12% per cent, but on property 
lost or disposed of at a loss, the entire loss was 
deducted. This produced most ridiculous results, 
so far as the Government’s revenue was concerned. 


The committee investigating the Bureau of In- 
ternal Revenue analyzed the returns of 3,066 indi- 
viduals whose net taxable incomes in 1916 were 
$1,000,000 or more, and we followed these same 
taxpayers’ returns to and including 1923. We found 
that for that period there were $609,978,078 deducted 
for losses and only $250,266,475 added for capital 
gains. In the 1924 Act, however, the deduction for 
losses was limited to 124% per cent, the same as the 
amount which was to be taxed for gains. The sub- 
ject might very well be discussed as to whether 
the whole matter of taxes on gains and credits for 
losses might not be repealed. 


We took up a group of 101 individual taxpayers, 
whose net incomes exceeded a million dollars in 
1916. In 1916 they showed a net income of $264,- 
613,644. The profits taxed were $16,819,674, and 
the losses deducted were only $108,010, but when 
we get down to 1920 the net incomes were only 
$53,059,990 for the same group. The profits taxed 
were $7,770,121, and the losses deducted were $36,- 
407,516, or 41.99 per cent of the total income and 
losses. I will not attempt to go through each year 
but will point out the results of the total period 
from 1916 to 1923 for this group of 101 individuals. 
The net income was $822,119,847 and the amount 
of capital gains taxed was $38,656,776, or 4.70 per 


cent, while the capital losses deducted were $173,- . 


684,361, or 17.44 per cent. This, I think, will draw 
your attention to where the real losses occurred 
in the surtax brackets. We have called for the 
1924 returns for this same group but have not yet 
received them. However, for 1920, which was the 
last year until 1924 that taxpayers were required to 
report tax exempt incomes, I am going to give you 
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some figures to show you the result of loss to the 
Government by these individuals owning tax ex- 
empt securities. 

This group of 3,066 individuals showed net tax- 
able incomes of $970,241,764 in 1916, and only $355,- 
095,078 in 1920. In 1920 this group of individuals 
received tax exempt income of $43,862,334, or about 
7 per cent of the loss in net taxable income since 
1916. If we apply this to the amount expected 
from surtaxes, namely, $365,000,000, it amounts to 
a loss of about $25,000,000 per year, nothing like 
the alarming figure which has been charged to tax 
exempt securities. 

To show the effect upon taxes by being permitted 
to deduct capital losses, this group reported losses 
on capital of only $1,353,199 in 1916, and in 1920 
the same group deducted $162,241,493 for losses on 
the sale of capital assets. Between 1916 and 1920 
this same group showed a loss of income for this 
reason of $202,165,438, a third of the loss in taxable 
income. 

Another third of the loss of income_in this group 
is accounted for by the decrease in profits of ordi- 
nary business. This group reported business and 
partnership profits of $300,250,536 in 1916 and only 
$94,957,910 in 1920. The other third of the loss in 
taxable income of this same group consists in the 
falling off of dividends amounting to about $164,- 
000,000, a decrease in taxable interest of $26,000,000, 
an increase in losses other than capital losses of 
$15,000,000, and an increase in contributions de- 
ducted from income amounting to $28,000,000. 

If a taxpayer under the 1924 Act loses only a part 
of an investment, he may only deduct 1214 per cent 
of his loss, but if he loses it all, he may deduct it all. 
For example, he purchases two tracts of timber in 
1910 for $100,000 each. The timber on Tract A is 
cut and sold prior to March 1, 1913, for $150,000. 
The timber on Tract B stands and increases in 
value. It is worth $200,000 on March 1, 1913, all 
of the land is practically of no value except for 
timber. In 1924 both tracts are sold. For Tract A, 
from which the timber was removed, $5,000 was 
received, but because of continued increase in tim- 
ber value the other tract is sold for $295,000. On 
Tract B the taxpayer realizes an actual profit of 
$195,000. Of this amount, $95,000 is the gain since 
March 1, 1913, and is taxable. Tract A, having sold 
for less than cost, affords a deductible loss of $95,- 
000, which effects the taxable profit on Tract B and 
no tax is paid. The absurdity of allowing the tax- 
payer the difference in what he paid for Tract A 
before he took the timber off and what he received 
for it after he took the timber off as a loss is appar- 
ent. If this had not been done, he would have paid 
12% per cent on the $95,000. 


Amortization Deductions Excessive 

Many hundreds of millions of dollars have been 
lost to the Government through amortization al- 
lowed corporations for expansions for the prosecut- 
ing of the war and for permitting the appreciation 
of value of mines, oil and gas wells and other de- 
posits for discovery. The matter of amortization 
is a thing of the past, although depreciation will be 
a large factor in dealing with returns in the future. 
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The Revenue Act permitting appreciation of oil 
wells, etc., should be replaced as it has resulted in 
excessive and unwarranted allowances to producers 
of oil and gas. 

If a mechanical genius works for years for the 
purpose of developing an invention which is going 
to prove of everlasting benefit to mankind and dur- 
ing this entire period of time lives on the ragged 
edge of nothing until he finally perfects his inven- 
tion and either sells his patent or manufactures the 
thing that he invents, what he derives out of it is 
taxable income, but if he drills for oil and develops 
a well, he is permitted to set up the value of the 
well as a deduction from his income before that 
income becomes taxable. It is admitted a reason- 
able allowance for depletion of all such deposits 
should be made. 

To go into the application of the statutes by the 
Bureau of Internal Revenue to the absurd 
results, would take too long. However, the results 
must be taken up and considered by Congress, be- 
cause many of the statutes work out foolishly but 
the result of this has never been known to Congress 
before. Many absurdities in other directions could 
be shown. For example, a New York citizen pur- 
chased a house from his brother, who was in finan- 
cial distress, paying him for the cost plus, all carry- 
ing charges and taxes, the total approximating 
$500,000. He then a few years later sold it to his 


show 


* niece for $300,000 and deducted the difference as loss 


in business, thereby materially reducing his income 
tax. In other words, he was gracious to his brother 
and liberal to his niece at Government expense. 





New German Income Tax Rates of From 
914, to 39 Per Cent Proposed 


HE new income tax bill before the German 

Reichstag, as summarized, places a tax of 91% 
per cent on incomes of 10,000 marks, of 13.6 per 
cent on incomes of 20,000 marks and of 23 per cent 
on incomes of 60,000 marks. For incomes of 100,000 
marks the rate is fixed at 30 per cent. The highest 
rate prescribed in the bill is for incomes of 1,000,000 
marks or over. This has been raised from 3314 per 
cent to 39 per cent. 





Petitions May Be Filed With Board of Tax 
Appeals Throughout Summer 


HILE no hearings will be held by the Board 

of Tax Appeals from July 17 to September 7, 
inclusive, the members will be on duty and peti- 
tions will be received as usual during that time. 
Appeals filed during that period will be carried on 
the reserve calendar for assignment for hearing after 
September 7, 1925. 





Public Debt Reduced by Payments From Five 
Nations on War Debt 

The United States Treasury was enriched by $69,033,- 
780.69 on June 15 as a result of payments by five different 
nations of their war-time indebtedness under funding 
agreements. The money will be used for retirement of 
outstanding Government securities, as provided by law, 
thus bringing about further reduction of the principal of 
the public debt. 











Application of the Flannery Case in 
Determining Depreciation 


By Irvin H. FATHCHILD* 


HE United States Supreme Court has recently 
decided that under the Revenue Act of 1918 loss 
upon the sale of property acquired prior to 
March 1, 1913 is to be determined upon the basis 
of the prior cost rather than on the 1913 value, 
where the prior cost is less than such 1913 value. 
United States v. Flannery, and McCaughn v. Luding- 
ton, decided April 13, 1925. These cases seem to be 
controlling also in applying the Revenue Acts of 
1916 and 1917. 

The question naturally suggests itself whether 
these cases, as to the Revenue Acts affected, will 
have a disturbing influence in determining deprecia- 
tion, depletion and the other deductions involving 
the loss or exhaustion of property. The considera- 
tion of this question would seem to warrant an 
examination of the reasoning underlying those de- 
cisions. 

The Court was dealing with the specific provision 
of the Revenue Act of 1918 to the effect that: 


For the purpose of ascertaining the gain derived or loss 
sustained from the sale or other disposition of property 

* * the basis shall be—(1) In the case of property 
acquired before March 1, 1913, the fair market price or value 
of such property as of that date; and (2) In the case of 
preperty acquired on or after that date, the cost thereof. 
* * * (Section 202-a.) 


Application to Losses 


In considering the provision as to property ac- 
quired prior to March 1, 1913, the Court held that 
it was not intended to crystallize the 1913 values 
with absolute finality, but was intended to operate 
merely as a limitation upon the amount of gain or 
loss actually realized. The provision, therefore, was 
held not to be applicable in determining losses 
where the prior cost was less than the 1913 value. 
It was accordingly decided that where the taxpayer 
had acquired stock prior to March 1, 1913 at a cost 
which was less than the 1913 value thereof, the de- 
ductible loss, if any, upon the subsequent sale, must 
be computed upon cost, not 1913 value. 

If the Supreme Court had felt free to treat the 
construction of the above provision as an open 
question, it is difficult to believe that it would have 
come to the conclusion stated. Having in mind the 
significance of the Sixteenth Amendment and the 
caution recognized by the Supreme Court itself to 
avoid taxing income which accrued prior thereto, 
it seems clear that Congress in the provision above 
quoted intended to crystallize 1913 values with ab- 
solute finality and to determiné questions of loss or 
gain upon the basis of those values. Such is the 
apparent wording of the provision, and that inten- 
tion finds expression and confirmation in other pro- 
visions of the Act. 
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Thus, in dealing with depletion and depreciation 
in the case of mines, etc., the allowance is to be 
based upon cost, “provided that in the case of such 
properties acquired prior to March 1, 1913, the fair 
market value of the properties (or the taxpayer’s 
interest therein) on that date shall be taken in lieu 
of cost.” 


Furthermore, in view of the intimate contact be- 
tween the Treasury Department and the Congres- 
sional committees in drafting the revenue acts, the 
formal regulations promulgated by the Treasury 
Department upon the enactment of the 1918 law are 
of considerable significance. The pertinent regula- 
tions are as follows: 

Property held by the taxpayer on March 1, 1913 is capital. 
(Article 87, Regulations 45.) 


For the purpose of ascertaining the gain or loss from the 
sale or exchange of property, the basis is (a) its fair market 
value as of March 1, 1913, if acquired prior thereto, or (b) 
if acquired on or after that date, its cost. (Article 1561, 
Regulations 45.) 


In the case of the sale of assets, the loss will be the differ- 
ence between the cost thereof, less depreciation, or the value 
as of March 1, 1913, if acquired before that date, less depre- 
ciation since sustained, and the price at which they were 
disposed of. (Article 41, Regulations 45.) 

These Regulations clearly indicate that the Treas- 
ury Department regarded March 1, 1913 as a date 
of absolute finality in determining gain or loss upon 
the subsequent sale of property. 

In 1921, however, the Supreme Court, in the cases 
of Goodrich v. Edwards, 255 U. S. 527, and Walsh v. 
Brewster, 255 U. S. 536, unsettled the finality of 
1913 values. In these cases, the Court was con- 
sidering the question of gain upon the sale of prop- 
erty acquired prior to March 1, 1913. The Revenue 
Act in question (Act of 1916) had a provision sim- 
ilar to that above set forth, to the effect that the 
fair value of property on March 1, 1913 should be 
used as the basis for determining the gain, if the 
property was acquired prior to that date. The 
Court held that this provision was not applicable 
in computing gain if the 1913 value was less than 
the prior cost. It applied only (in computing gain) 
where the 1913 value was greater than cost, and 
then operated as a limitation upon the amount of 
gain which was taxable. 


In the Flannery case the Court regarded these 
prior decisions as conclusively controlling. Begin- 
ning with those cases as a basis the Court took the 
premise that the provisions as to gain and loss upon 
the sale of property acquired prior to March 1, 1913, 
“were correlative, and that whatever effect was in- 
tended to be given to the market value of property 
on that date in determining taxable gains, a cor- 
responding effect was intended to be given to such 
market values in determining deductible loss.” The 
Court concluded, therefore, that, as in the prior 
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decisions, the 1913 value provision had been con- 
strued only as a limitation upon the amount of gain 
actually realized, so in the present situation the 
1913 value should be applied only as a limitation 
upon the amount of loss actually sustained. 


It is questionable whether the application of a 
lifeless and abstract syllogism will necessarily 
carry us to the correct conclusion in a problem of 
statutory construction. I am reminded of a recent 
observation of Judge Hough in the U. S. Circuit 
Court of Appeals, concurred in by Mr. Justice 
Holmes in the Supreme Court ina case where coun- 
sel sought to solve a problem of statutory construc- 
tion by the application of an algebraic formula. In 
disposing of this argument Judge Hough com- 
mented that “algebraic formulae are not lightly to 
be imputed to legislators”; to which Mr. Justice 
Holmes added, “but it appears to us that the struc- 
ture of the statute is sufficient to exclude the impu- 
tation.” Edwards v. Slocum, 264 U. S. 61. 

In construing and applying statutes, the problem 
is often composite and the solution complex. A 
single syllogism may not suffice. 

The basis of the gain construction adopted in 
Goodrich v. Edwards and Walsh v. Brewster has 
caused those cases to be taken with considerable 
timity. That construction was not arrived at as the 
culmination of a pitted contest, but rested upon a 
confession of error and concession by counsel for the 
Government that the construction contended for 
by the taxpayer was correct, in spite of the fact 
that the regulations and practice of the Treasury 
Department prior thereto discountenanced the tax- 
payer’s contention. 

Furthermore, in considering the gain provision, 
the Supreme Court had been confronted with a 
constitutional question. Where a taxpayer pur- 
chased stock prior to 1913 for more than its 1913 
value and sold it later at a profit, it is questionable 
whether Congress could validly, under a uniform 
income tax, compute his profits upon the basis of 
the 1913 value. 

While the opinion in the Flannery decision seeks 
to obliterate the constitutional question as a factor 
in the decision of Goodrich v. Edwards, nevertheless 
the record in that case demonstrates that the con- 
stitutional argument was relied upon by the tax- 
payer, was referred to in connection with the Gov- 
ernment’s confession of error, and found recognition 
in the opinion of the Court. Indeed, it was only 
by reason of the constitutional questions involved 
that that case found its way directly to the Supreme 
Court. And it is difficult to believe, in view of the 
Treasury Department’s regulations and practice 
prior thereto, that the Government’s counsel would 
have made the {confession of error if the question 
were merely one of ascertaining the meaning of 
words. 


The case of Goodrich v. Edwards involves also 
another principle peculiarly applicable to the situa- 
tion there presented. In considering the construc- 
tion of taxing statutes, the Court is required by 
settled authority to resolve all doubts in favor of the 
taxpayer. Gould v. Gould, 245 U.S. 151. Hence, in 
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considering the gain provision, if a reasonable doubt 
existed as to whether Congress intended to com- 
pute gain upon 1913 value where such value was 
less than the prior cost, that doubt being resolved 
in favor of the taxpayer would result in the con- 
struction adopted in Goodrich v. Edwards. The 
gain would accordingly be computed upon the prior 
cost, that being greater than the 1913 value. 


These considerations, therefore, might well be 
sufficient to disturb the general finality of 1913 
values so far as concerned the construction of the 
gain provision; but it might well be that by reason 
of the inapplicability, or indeed the applicability of 
such considerations, or the applicability of other 
considerations, the general finality of 1913 values 
should not be disturbed in construing the loss pro- 
vision. 

There is no constitutional objection in computing 
losses in permitting a taxpayer to take the greater 
deduction based on 1913 value, where such 
value happens to be more than the prior cost. And 
it is peculiarly significant that the principle of re- 
solving doubts in favor of the taxpayer would 
require that construction if there were any ambi- 
guity as to the meaning of the provision. But the 
Flannery decision resolves the doubt, if any, against 
the taxpayer and makes him compute his loss upon 
the lower basis of prior cost. 


A further consideration is found in the fact that 
the case of Goodrich v. Edwards dealt with the 
situation where the 1913 value was less than the 
preceding cost, while the Flannery case presented 
the situation where the 1913 value was greater than 
the preceding cost. 

It is quite possible that the income tax laws were 
first enacted under the general assumption that 
property values had increased and that the 1913 
values were therefore greater than the preceding 
costs. This finds indication, for example, in Article 
545 of Regulations 45, where, in dealing with gain 
on the sale of property, it was provided that “If, 
however, the property was acquired before March 1, 
1913, only such portion of the gain as accrued sub- 
sequently to February 28, 1913, is taxable.” No 
mention is made of the possible situation where the 
1913 value is less than the preceding cost, and it is 
conceivable that such a situation was not within 
the underlying contemplation of the 1913 value pro- 
visions. It would therefore be proper to exclude 
such situations from the operation of those provi- 
sions and to hold, as was done in the case of Good- 
rich v. Edwards, that where the 1913 vaiue is less 
than the prior cost, the basis of determination in 


such exceptional situation should be cost, and not 
1913 value. 


But the Flannery decision was not dealing with 
that exceptional situation. It was the ordinary 
case where the 1913 value was greater than the 
preceding cost, a situation which was predomi- 
nantly and perhaps basically within the legislative 
mind in drafting the Revenue Acts. Congress 
clearly recognized the increase in values up to 
March 1, 1913, as capital. Under such circum- 
stances, having the clear and unqualified language 
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of the provision to the effect that 1913 values were 
to be taken as the basis for determining the loss 
sustained upon the sale of property acquired prior 
thereto, we would seem to be unwarranted in ex- 
cluding from the operation of the provision the very 
situation which was in the legislative mind in enact- 
ing the income tax laws. 


It is interesting in this connection to return to 
the court’s syllogism in the Flannery decision. The 
court began with Goodrich v. Edwards, and, in 
taking as a premise the position that the gain and 
loss provisions were correlative, said: 

This conclusion is unavoidable under the specific language 

of Section 202 (a) establishing one and the same basis for 
ascertaining both gains and losses. 
But the court’s decision establishes a second basis 
applicable only to losses and different from that 
established by Goodrich v. Edwards in considering 
gains. In computing gain upon the sale of property 
acquired prior to March 1, 1913, the basis, as deter- 
mined in Goodrich v. Edwards, is cost or 1913 value, 
whichever is higher; in computing losses, the basis, 
as determined in the Flannery decision, is cost or 
1913 value, whichever is lower. The difference is 
obvious. 


If we begin with the basis adopted in Goodrich v. 
Edwards and take as a premise that the statute 
established “one and the same basis for ascertaining 
both gains and losses,” the conclusion would seem 
to be that that basis both for gains and losses is 
cost or 1913 value, whichever is higher. This basis 
has finally been arrived at by specific legislation in 
the Revenue Act of 1924, and it is not inconceivable 
that with the decision in Goodrich v. Edwards as a 
precedent, the court might have come to the same 
conclusion in construing the Revenue Acts involved 
in the cases herein discussed. But the Court was 
not required to make that departure from 1913 val- 
ues. It abandoned those values not for a higher 
preceding cost but for a lower preceding cost. The 
propriety of that departure may well be questioned. 

3ut whether that departure was proper or im- 
proper it would seem clear that the decision is based 
not upon an original consideration of the meaning 
of the provision but upon a syllogistic conclusion 
from a point in a prior decision, which was _ be- 
clouded with other considerations and not contro- 
verted before the Supreme Court. 


With these considerations in mind we come to 
the question of depreciation and kindred allowances 
and inquire whether the Flannery decision will have 


a disturbing influence in these matters. 


Depreciation under the acts prior to that of 1921 
has been involvedin doubt. Under those prior acts, 
Congress permitted “a reasonable allowance” as a 
deduction for depreciation, but did not expressly 
provide whether such allowance was to be based 
on 1913 value or on prior cost. The Department 
first ruled that cost was the basis, irrespective of 
the date of acquisition (T. D. 2446.) This was 
changed, however, in August, 1918, when it was 
ruled that 1913 values would be taken as the basis 
for prior acquired property (T. D. 2754). 
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Since depreciation is a form of loss, will the Flan- 
nery decision disturb the finality of 1913 values in 
that regard? This cannot be answered with definite 
certainty. If Goodrich v. Edwards and United States 
v. Flannery are taken as merely stating the simple 
meaning of words, it is not unlikely that the depre- 
ciation base will be affected. 


The more persuasive cenclusion would seem to 
be, however, that there is an underlying intention 
to make 1913 values an absolute finality, and that 
only so far as other considerations require a differ- 
ent conclusion will that finality be disturbed; that 
the decisions above mentioned are the culmination 
of considerations other than the mere meaning of 
the language used; that those considerations are 
not applicable to the question of depreciation; and 
that, therefore, the finality of 1913 values as a de- 
preciation base will not be disturbed. 


The basis for depletion would seem to have been 
provided for with greater definiteness, and hence in 
this regard the Flannery decision would seem tuo 
present no danger. 


What is the proper basis for determining loss 
from fire or other casualty under the acts prior to 
that of 1921 is a question which, it is believed, will 
involve special litigation. 


The Flannery decision will return to the Supreme 
Court in dealing with these related questions, and 
it will then be interesting to notice the breadth of 
influence accorded to that case. 
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Indiscriminate Taxation of Estates Curbed 
by United States Supreme Court 


T least two of the causes of multiple tax im- 

positions in the levy of state death taxes have 
been eliminated as a result of the decision of the 
United States Supreme Court in Frick v. Pennsyl- 
vania. 

The first principle established by the Court in this 
case was that the transfer of tangible personal prop- 
erty can be taxed only by the state in which the 
property is located. Intangible personal property, 
as has been the universal rule under the inheritance 
tax laws of the United States, may still be taxed 
by the jurisdiction of the decedent’s domicile and 
also by the state within the jurisdiction of which the 
property is located. 


In the Frick case the tangible personal property 
situated outside of the State of Pennsylvania was 
composed of works of art, household furniture and 
fixtures, automobiles, farming implements, etc., 
having an appraised value of nearly $14,000,000. 
The average estate subject to tax consists of little 
tangible personal property outside of the state of 
the decedent’s domicile. Personal property con- 
sists in these days primarily of stocks, bonds, notes, 
mortgages, or other securities. It is expected, 
therefore, that there will be few estates to which 
large refunds will be due as a result of the limita- 
tion placed upon the taxability of personal prop- 
erty. 
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The second phase of the decision, that in the 
computation of the value of the net estate for pur- 
poses of taxation inheritance taxes paid to other 
states on transfers of property subject to tax by 
the state of the domicile of the decedent must be 
deducted, is of more general importance. 

Lastly, the decision held that it is not necessary 
for any deduction to be made from the value of an 
estate for state inheritance or estate tax purposes 
on account of the estate tax imposed by the Federal 
Government. Had this part of the decision been 
to the contrary, many millions in taxes would have 
been lost by the states levying inheritance taxes. 
New York alone would have had to make refunds 
totaling more than $2,000,000. Because of the 
large amount of revenue at stake in New York, the 
Attorney General of that state obtained permission 
to file a brief in the case supporting the contentions 
of the State of Pennsylvania. 

Daniel C. Roper, former Commissioner of Internal 
Revenue, sees in the decision a check on what he 
views as a disposition on the part of several states 
to encroach upon the Federal Government’s taxing 
of estates of deceased persons. 

Mr. Roper is of the opinion that despite the agi- 
tation against the Federal estate tax, there is little 
general sympathy for the repeal of it. In a state- 
ment prepared for the press he says in part: 

The New York State Chamber of Commerce on June 4 
passed a resolution memorializing Congress to repeal the 
inheritance tax of the internal revenue laws. This may be 

(Continued on page 265) 


“Office Management 


Principles and Practice” orFice 


MANAGEME 


By WILLIAM HENRY LEFFINGWELL 


Member, The Taylor Society, The Society of Industrial Engineers, and Associate of The Ameri- 






can Society of Mechanical Engineers, President, The Leffingwell-Ream Co., Author, ‘‘Scientitic 


ERE, at last, is a book that de- 
velops from over 20 years’ ex- 


perience in literally hundreds of 
offices, the actual principles underly- 
ing practically every activity of office 
management. It places special em- 
phasis upon the significant position of 
the office in relation to the other de- 
partments of business and the scien- 
tific method of approach to, and han- 
dling of, all office problems. 


A Veritable Encyclopedia 
on Office Management 


TARTING with a survey of the of- 

fice in the various types of busi- 

ness, the author proceeds to lay 
bare the underlying principles of able 
organization and control. Step by step, 
he shows definitely how to analyze 
the problems of office management, 
points out the fundamental importance 
of standardization of the product of 
office work, plant, equipment, and ma- 


When writing to advertisers please mention THE NATIONAL INCOME TAX MAGAZINE 


Office Management.”’ etc. 


terials, and methods of desk efficiency, 
opening and distributing mail, record- 
ing and bookkeeping, filing and index- 
ing, and so forth. Emphasis is placed 
upon office personnel and methods of 
control. The principles underlying 
every sort of office work are stated 
clearly, fully. Literally hundreds of 


every business man 


Sent on Approval 
So confident are the publishers that 


will find this 


hook of more than ordinary interest 
and value they are willing to send 


valuable pointers on office manage- the book on approval without the 


deposit of a penny. 


ment are placed at your disposal for and mail the’ coupon 


instant reference. 850 pages. 
fro none e+ -----------No Money Now-—Mail Coupon 


A. W. SHAW COMPANY, Cass, Huron and Erie Streets, Chicago 


full. Otherwise I'll return the book. 
NAME 
STREET & NO. : 

(Please print plainly) 


21 ee key -BUSINESS 


Simply fill in 
below. Send 


the coupon today—now. 


Please mail me for five days’ examination a copy of “Office Management: Principles 
and Practice,” by W. H. Leffingwell. If entirely satisfied, I’ll send you $5, payment in 


IT-7-25 


(Canada, $5.50, duty prepaid, same terms. U. S. Territories and Colonies 
$5, cash with order; all other countries $5.50, cash with order.) 





















Editorial Review 


Effects of Surtax Reduction 


A regrettable feature of agitation for tax reduc- 
tion is that so much of the propaganda is mislead- 
ing. Much of the press and platform comment 
gives evidence either of ignorance of the operation 
of economic factors involved or a deliberate attempt 
to befuddle the public mind. In part misrepresen- 
tation results from the use of catch phrases and 
euphoneous but inept combinations of words. 


We are frequently told by over-zealous commen- 
tators that reduction of the surtaxes, for which 
there are valid reasons, would, because of the ef- 
fect on the demand for tax-exempt securities, bring 
capital back into productive enterprises. Even 
though it is conceded that there would as the result 
of the reduction of the surtaxes to a low maximum 
be a material change in the ownership of such se- 
curities, no additional capital would be released in 
the process. The transfer of ownership in state, 
municipal and other non-taxable bonds would pro- 
vide no new capital for private enterprise unless 
part of the investment by the new owners repre- 
sented money that had been in hiding, but there is 
little reason to believe that the sale of tax-exempt 
securities by present holders would especially in- 
duce hoarded funds to come into circulation. 


Not unless the price of tax-free bonds would 
drop and their issue thus be discouraged would 
there be any more capital available to private in- 
dustry, and then the additional capital would be in- 
creased only by the difference between the amount 
of new tax-free issues sold and what would have 
been sold had the present surtaxes obtained. 


There are well-informed business men who do not 
believe the reduction of the surtaxes would make 
any material difference in the amount of tax-exempt 
securities issued in the future. The New York 
Times in its financial section, issue of June 17, pub- 
lished the opinion of a number of bankers familiar 
with the underwriting of municipal and other tax- 
exempt bonds, which was that a lower surtax would 
not impair the market for such issues. “It was de- 
clared that, since the first of this year and even 
longer ago, the tax-exemption feature of these bonds 
had not been stressed by security salesmen. De- 
sirable state and municipal issues have been sold 
almost entirely on the strength of safety. Also, 
easy money conditions and heavy buying in recent 
months have sent prices in the general bond list so 
high that, bankers say, the municipal issues com- 
pare well in yield with bonds of several other 
classes, regardless of the exemption feature. A re- 
duction to 25 per cent in the surtax, the figure re- 
garded as likely, would not have any effect on the 
market, according to the general opinion in the 
banking world.” 


No one can safely predict the precise effect that 
reduction of surtax rates to a maximum of 25 per 
cent would have on the issue of tax-exempt se- 


curities, but it is certain that much of the difference 
between the tax levy under present rates and the 
revenue raised by a series of rates with a maximum 
tax of 25 per cent would be available for investment 
in both private and public enterprises. 

The funds obtained by the issue of tax-exempt 
securities on the part of states, municipalities and 
other jurisdictions are spent largely for capital as- 
sets which contribute to the capital wealth of the 
country, such as school houses, improved roads, 
pavements, bridges, sewer and water systems, mu- 
nicipally owned utility plants, etc. Private industry 
would be badfy crippled if all such improvements 
were to cease. The propriety of using the term 
“productive industry” to apply alone to private en- 
terprise is to say the least questionable. 


The Anti-Federal Estate Tax Campaign 


In the interest of obtaining some sort of reason- 
able co-operation between the Federal Government 
and the states to eliminate overlapping levies on 
estates and inheritances, hypothetical cases to illus- 
trate the anomalies of the present muddle of con- 
flicting laws are frequently used, which for the 
sake of effective presentation are usually much 
overdraw, or if representing possible isolated cases 
are held out to typify the general situation. 


Adherence to representative cases will show the 
inequitable possibilities of the present conglomera- 
tior of estate and inheritance tax laws and suggest 
the way out. The difficulty as it now exists arises 
primarily from the fact that there is a lack of uni- 
formity between the states in the basis upon which 
inheritance taxes are levied. Conflicting economic 
interests make this situation almost inevitable as 
long as there are forty or more inheritance tax 
laws in operation in this country. 


A case now before the United States Supreme 
Court, that of Henry P. Keith, late Collector, v. 
Emma B. Johnson, Administratrix, has at issue the 
question of whether a legatee may deduct from 
the Federal income tax return the amounts paid 
to the states in inheritance or transfer taxes. The 
facts as presented in litigation show that the estate 
of Emma B. Johnson, a resident of Brooklyn, who 
died March 24, 1917, was made subject to the Fed- 
eral estate tax and inheritance tax levies of five 
different states. The state inheritance taxes paid 
by the administratrix were as follows: 
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In this case the total inheritance taxes paid to 
the states amounted to a little more than the in- 
come of the estate for one year, judging by the 
net income reported for Federal taxation. 
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The logical solution for the conflicting state laws 
would be a single estate or inheritance tax levied 
by the Federal Government, from which the reve- 
nue could be redistributed to the states or divided 
between the Federal Government and the states. 
This would eliminate inequities which are the 
cause of the greatest complaint. Death taxes should 
preferably be uniform in every state of the Union. 
But, in view of the uneasiness with which some 
of our citizens view transfer of governmental 
powers from the states to the Federal Government, 
this solution is probably not possible of realization. 


The most frequent reason given by opponents 
of the Federal estate tax is that its repeal would 
leave intact to the states the revenue to be derived 
from state inheritance taxation. If the solicitude 
tor preserving this source of revenue to the states is 
genuine, greater anxiety is justifiable over another 
development which threatens the effective collection 
of inheritance taxes in the states where now levied. 
Florida, by constitutional amendment, has prohib- 
ited the levy of an inheritance tax and is using this 
as an incentive to well-to-do people to establish 
residence in that state. Florida’s success has been 
so pronounced that Oregon is said to be contem- 
plating adoption of the same device to encourage 
residents of states subject to an inheritance tax to 
locate there. 


To what extent this form of competition between 
the states will be carried no one can definitely 
foresee, but it may become epidemic, and in that 
event the states which now derive revenue from 
inheritance taxes will be under pressure to modify 
or repeal that form of taxation. It seems very 
likely that repeal of the Federal estate tax would 
further jeopardize the state inheritance tax laws 
now in force. 


Modification of the present Federal estate tax 
levy to more moderate rates would, however, be 
constructive, and especially if a more generous credit 
were allowed for inheritance and estate taxes paid 
to the states. The Federal estate tax could be de- 
vised so as to serve not so much as an important 
revenue producer for the Federal Government as 
to facilitate effective operation of death taxes in 
the states where imposed, to equalize the state 
levies, and to promote uniform state inheritance 
tax laws. 


Indiscriminate Taxation of Estates Curbed 
by United States Supreme Court 
(Continued from page 263) 
an indication of the culmination of the recent agitation 
against laws included in the English phrase, “death duties.” 
There are underlying differences between the Federal estate 
tax law and the inheritance tax laws of the states, but the 
practical object in all is to impose a tax on the estates of 

deceased persons. 

There is ground for the belief that the American people 
at large are not in sympathy with a movement to do away 
with “death duties.” There is much to be said on both 
sides but there seems to be no answer to the argument that 
the Federal Government requires large sums of money for 
the operation of the Government and the payment of its 
debts and that there is no source of tax that bears more 
lightly on the people at large and on industry than the 
“death duties.” 
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Factory Overhead 
By FRANK E. WEBNER, M.C.S., C.P.A. 


Embodying the author’s 30 years’ experience as a cost 
accountant, “Factory Overhead” offers the only full 
and complete detailed treatment of the entire pro- 
cedure necessary to install and maintain good con- 
trol of manufacturing burden. The divisions are: 
I—Collocation, II—Overhead Analysis, IIJI—Plant 


Investment and Interest, IV—Maintenance and De- 
preciation, V—Departmental Allocation of Overhead, 
VI—Diffusion of Overhead. 
$5.00, postpaid. 
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By GEORGE HILLIS NEWLOVE, Ph.D., C.P.A. 


A cost primer emphasizing the fundamental controls 
upon which all cost accounting is founded. Stresses 
the “how” of cost technique. Lectures outline the 
interrelation of the actual accounts and records under 
special order, process and estimating cost systems. 
The figures on the model forms articulate. Prob- 
lems, which minimize the non-cost transactions, com- 
pletely cover the factory accounts and records. Ap- 
pendix C gives keys to the solutions to the problems. 


183 pages, 5% x 8%, $2.50, postpaid. 
Shipped Postpaid on Five Days’ Approval 


THE WHITE PRESS COMPANY, Inc. 


Departmental Bank Building, Washington, D. C. 
Write for Catalog of Accounting Books 
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Gain From Exchange of Stock Taxable 
Though Shares Are Not Sold 


HE gain in value resulting from exchange in 

1916 of stock in the General Motors Company 
of New Jersey for stock in the General Motors Com- 
pany of Delaware constituted taxable income 
though the investment was not disposed of, accord- 
ing to the decision of the United States Supreme 
Court in Walter L. Marr v. United States. 

The appellant and wife, prior to March 1, 1913, 
purchased 339 shares of the preferred stock of Gen- 
eral Motors Company of New Jersey for $76,400. 
In 1916 they received in exchange for this stock 451 
shares of the preferred and 2,125 shares of the com- 
mon stock of General Motors Corporation of Dela- 
ware, which, including a small cash payment, had 
an aggregate market value of $400,866. The dif- 
ference between the cost of their stock in the New 
Jersey corporation and the value of the stock in 
the Delaware corporation was $324,466. 

The Treasury Department ruled that this differ- 
ence was income and assessed an additional tax for 
1916 which amounted, with interest, to $24,944 
which Marr paid under protest. He appealed to 
the Commissioner of Internal Revenue by filing a 
claim for a refund, and upon disallowance of that 
claim brought suit in the Court of Claims to re- 
cover the amount. Judgment was entered for the 
United States and the case appealed to the Supreme 
Court. 

The opinion of the Court, delivered by Mr. Justice 
Brandies, states in part: 

The Government insists that identity of the business 
enterprise is not conclusive; that gain in value resulting 
from profits is taxable as income, not only when it is 
represented by an interest in a different business enterprise 
or property, but also when it is represented by an essentially 
different interest in the same business enterprise or prop- 
erty; that, in the case at bar, the gain actually made is 
represented by securities with essentially different char- 
acteristics in an essentially different corporation; and that, 
consequently the additional value of the new securities, 
although they are still held by the Marrs, is income under 
the rule applied in United States v. Phellis, 267 U. S. 156; 
Rockefeller v. United States, 257 U. S. 176, and Cullinan 


v. Walker, 262 U. S. 134. In our opinion the Government 
is right. 

In the case at bar, the new corporation is essentially 
different from the old. A corporation organized under the 
laws of Delaware does not have the same rights and powers 
as one organized under the laws of New Jersey. Because 
of these inherent differences in rights and powers, both the 
preferred and the common stock of the old corporation is 
an essentially different thing from stock of the same gen- 
eral kind in the new. But there are also adventitious dif- 
ferences, substantial in character. 

A 6 per cent non-voting preferred stock is an essentially 
different thing from a 7 per cent voting preferred stock. 
A common stock subject to the priority of $20,000,000 pre- 
ferred and a $1,200,000 annual dividend charge is an es- 
sentially different thing from a common stock subject only 
to $15,000,000 preferred and a $1,050,000 annual dividend 


charge. 

Justices Vandeventer, McReynolds, Sutherland 
and Butler joined in a dissenting opinion in which 
it was held that “the practical result of the things 
done was but the reorganization of a going con- 
cern,” and, hence that under the doctrine of Weiss 
v. Stearn, 205 U. S. 242, no taxable gain was real- 
ized by the transaction. 
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| Washington Tax Briefs | 


The announcement by President Coolidge that the sur- 
plus for the fiscal year would approximate $200,000,000 and 
his prediction on the basis of present revenue laws and a 
continuation of his campaign in Federal expenditures that 
the surplus for 1926 would be about $290,000,000, has lead 
to the general belief that a $300,000,000 annual reduction in 
taxes will be practical by Congress. Government officials 
have pointed out the fallacy of estimates from $400,000,000 
to $500,000,000 which are arrived at by totaling the esti- 
mates for 1925 and 1926. 





It has been announced that Secretary Mellon, who has 
advocated abolition of the Federal estate tax, has taken 
under consideration a plan by Chairman Green to reduce 
the Federal estate tax and eliminate overlapping of Federal 
and state death tax levies. 


It is practically certain that no attempt will be made at 
this session of Congress to transgress on the jealously 
guarded prerogative of the House of Representatives of 
initiating financial legislation. 


W. R. Green, chairman of the Ways and Means Com- 
mittee, believes that a 25 per cent surtax maximum will be 
equitable in the face of present Treasury needs. It is not 
considered probable that a lower maximum surtax rate will 
be obtained. General sentiment in Congress will be against 
any tax program that does not take care of the small as 
well as the large taxpayers. 


New Records Established in Returns Filed 
and Total Taxable Income in 1923 


HE preliminary report, “Statistics of Income,” 
compiled from the personal income tax returns 
for the calendar year ended December 31, 1923, 
bears out the business indexes in indicating that 
1923 was a year of more than average prosperity. 
A new record was established in the number of 
returns filed and the total amount of net taxable 
income reported. The aggregate net income from 
the 7,698,321 returns filed was $26,336,337,843, and 
the tax $703,962,165. Compared with 1922, there 
was an increase of 13.42 per cent in the number of 
returns and an increase of 23.43 per cent in the 
total net income. Owing to the 25 per cent refund 
provided for by the Act of 1924, there was a de- 
crease of 18.24 per cent in the total tax. 


The distribution of income is such that but 6.94 
per cent of the population filed returns. In 1922 
this ratio was 6.20 per cent. Out of the 7,698,321 
who made returns, 5,155,090, or 66.97 per cent, re- 
ported net incomes of less than $3,000, and 6,752,616, 
or 87.72 per cent, reported net incomes of less than 
$5,000. Of the total tax paid, $703,962,165, only 
$74,383,282, or 10.56 per cent, was paid by those 
reporting incomes under $5,000. 

There was a notable increase in the number of 
returns in the brackets from $3,000 to $50,000 as 
compared with the year previous. In all the brack- 
ets from $3,000 to $50,000, the number of returns 
exceeded those for any previous year. The surtax 
tax rates except in the very highest income tax 
ranges do not appear to have tended to “dry up 
the source of revenue.” 
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A comparison of the number of returns in the 
higher income ranges for 1917 gnd 1923 indicates 
that individuals with such incomes have been taking 
to cover. The table below shows the decrease from 
1917 to 1923 in the number of returns filed in the 
higher brackets. 


Year $100,000 $150,000 $200,000 $ 250,000 


to to to 
$200,000 $250,000 $ 300,000 
1,302 703 m 342 
750 348 203 


$400,000 $500,000 $1,000,000 
to to and 
$500,000 $1,000,000 over 
179 315 141 
111 141 74 
In view of the distinction made by statute be- 
tween earned and unearned income, a brief summary 
of the sources of income in the various income 
ranges may be of interest. The following table 
shows in percentages of the total net income the 
distribution oft some of the income classifications 
made by the Bureau of Internal Revenue for various 
income brackets: 
$2,000 $10,000 $100,000 $ 500,000 $1,000,000 
to to to to and 
$3,000 $25,000 $150,000 $1,000,000 over 
64+% 343% 14% 5.5% 
Business ..... 16.5 11+ 37 
Partnerships.. } 10.9 
Rents 6.3 3 3.9 
Interest >. 8.0 
Dividends ... 2. ¢ 43.8 
Cap. Net Gains ... ‘ 10.0 


The table shows that, as a rule, the larger the 
income, the greater proportion of the income is 
derived from capital investments. 


to 
$150,000 


$300,000 
to 
$400,000 


Salaries 


Some clue to the distribution of corporate owner- 
ship may be given by the returns. Individuals who 
submitted 66.97 per cent of the returns, those with 
net incomes under $3,000, received but 7.2 per cent 
of the total dividends reported. Those with incomes 
under $10,000 received 37.7 per cent of the total 
dividends accounted for. This group submitted, 
however, 96.55 per cent of all the returns. Over 
80 per cent of the dividends received by those hav- 
ing incomes of less than $10,000 were received by 
the individuals with net incomes of from $3,000 to 
$10,000, who submitted 30.6 per cent of the returns 
made by those with incomes under $10,000. The 
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July, 1925 


average distribution of dividends per return for the 
various income brackets was as follows: $2,000 to 
$3,000 income, $59.24; $3,000 to $5,000 income, 
$239.84 ; $5,000 to $10,000 income, $1,032.31 ; $10,000 
to $25,000 income, $3,719.56; $25,000 to $50,000 in- 
come, $13,124.65 ; $100,000 to $150,000 income, $65,- 
752.02; $500,000 to $1,000,000 income, $413,058.07. 
Income tax statistics, accordingly, tend to indicate 
that the masses do not participate to any important 
extent in ownership of corporate wealth. 

Among the states making the largest number of 
returns and reporting the greatest amount of net 
income were: New York—number of returns 1,221.,- 
654, net income $4,870,167,176; Pennsylvania—re- 
turns 740,478, net income $2,741,322,702; California 
—returns 517,109, net income $1,714,581,490 ; Illinois 
-—returns 676,489, net income $2,359,199,649; Mas- 
sachusetts—returns 415,100, net income $1,414,382,- 
744; Texas—returns 200,683, net income $629,967,- 
005; Maryland—returns 127,770, net income $539,- 
830,478 ; Michigan—returns 350,072, net income $1,- 
115,063,342; New Jersey—returns 293,503, net in- 
come $1,055,438,503; Ohio—returns 463,017, net 
income $1,569,493,352. 
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Federal Income and Estate Tax Laws 


re | Correlated and Annotated 


By WALTER E. BARTON and CARROLL W. BROWNING 
>f of the Washington, D. C., Bar 
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authorities interpreting them is avoided.”—Palmer, Davis & Scott, Attorneys at Law, Washington, D.C. 
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715 Fourteenth Street, N. W. WASHINGTON, D. C. 
K 


Public Utilities 


By OSCAR L. POND, U.B., Ph.D. (Columbia) 
Third Edition, 1925 


Why You Need the New Edition 
When the former edition of POND ON PUBLIC UTILITIES was published in 1913 
only sixteen states had provided for the regulation and control of Public Utilities by 
commissions but during the last twelve years this form of control has been adopted to 
some extent by every state in the Union. 


Since the former edition of POND ON PUBLIC UTILITIES the question of rea- 
sonable value has been presented in a tremendous number of cases in which the courts, 
both state and federal, have been called upon to view the subject from every conceiv- 
able angle and to decide upon the proper method for determining reasonable value. 
While these decisions are not altogether in harmony they contain a vast amount of 
material which is of inestimable value to any one interested in either side of a utility 
ease in which similar questions are involved. 

With the development of commission control the courts have had to pass upon numer- 
ous questions concerning Appeals from Commissions—this wealth of material, invaluable 
to the lawyer with a public utility case, has been brought together for the first time in 
the new edition of POND ON PUBLIC UTILITIES and is not available in any other 
publication. 

If you want to know what the law is PIN THIS TO YOUR CHECK AND MAIL! 
on any question concerning the regula- 


tion and control of Public Utilities (ex- — hasateeiinea PRESS, 
cept railroads) you will find the answer 12¢ Broadway, New York. 
in POND. | Please find enclosed remittance for $10.00, 


| for which send Pond's “Public Utilities” to 


Send for your copy NOW. { 


Every reader of this magazine needs " 
POND’S aay SEF near at e* eean ee 
SRE ae er eee enn ee eC eres ee 





When writing to advertisers please mention THE NATIONAL INCOME TAX MAGAZINE 








No 
NJ 
co) 





Significant Decisions of the Board 
of Tax Appeals 





Accrual of Taxes.—The time of accrual of state taxes 
is not affected by the fact that payment thereof was with- 
held pending the outcome of litigation instituted to test 
the validity of the taxing statute where its validity was 
finally sustained—Appeal of Bartles-Scott Oil Company. 

Bases for Computing Income.—A bank changed its basis 
of accounting from a cash receipts basis to an accrual basis 
in the year 1918. The Board disallowed as a deduction for 
the year 1918 interest paid on February 1, 1918, which on 
the accrual basis represented five months interest for which 
the bank became liable in the year 1917.—Appeal of National 
Bank of New Jersey. 

Capital Expenditures.—The entire cost of expenditures 
for improvements upon leased buildings, made by a taxpayer 
as a condition precedent to procuring at non-prohibitive 
rates insurance upon such buildings necessary to the con- 
tinued operation of its business, is a capital outlay and 
should be distributed over the remainder of the term of 
the lease—Appeal of Texarkana Cotton Oil Company, Inc. 

Corporation Affiliation—A corporation which owned 50 


per cent of the stock of another corporation and employed 


the owner of the other 50 per cent of the stock was held 
not to be affiliated with the subsidiary corporation. Poten- 
tial control without a showing of actual control was held 
insufficient to establish affiliation—Appeal of R. A. Tuttle 
Company. 

Deductions.—A sum set aside as a bonus for employees 
without designating the recipients is not deductible in de- 
termining taxable income.—Appeal of Taylor-Parker Com- 
pany, Inc. 

Depreciation Allowances.—In the Appeal of Federal 
Holding Company a depreciation rate of 3 per cent was 
allowed on a theatre building constructed with steel frame 
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work and terra cotta finish and having an estimated life 
of fifty years. The 3 per cent rate covers the total cost 
of the building, including interior construction and orna- 
ments with an estimated life of twenty years. 

A depreciation rate of 4 per cent upon a combination 
warehouse and wharf was allowed in the Appeal of Mid- 
dleton Compress & Warehouse Company. The structure, 
excepting for the firewalls in the warehouse is of wood. 
A depreciation rate of 10 per cent was allowed on an exten- 
sion of the wharf into deep water. 

In the Appeal of Van Norman Machine Tool Company 
it was held that the amount of depreciation sustained in 
respect of building, machinery, equipment or other facilities 
requred on or after April 6, 1917, may not be included in 
an allowance for amortization of war facilities and deducted 
from gross income in a tax return for the calendar year 
1918. 

Where a taxpayer fails to deduct a reasonable allowance 
for depreciation in prior years, the additional depreciation 
sustained in those years may not be deducted in a subse- 
quent year in addition to depreciation sustained in that 
year.—Appeal of Fort Orange Paper Company. 

In computing the gain or loss upon a sale of property, 
adjustments must be made for depreciation under the Act 
of 1918 though the taxpayer took no depreciation deduc- 
tions.—Appeal of Star Sporting Goods Co. 

Where a landlord and its tenant are affiliated corpora- 
tions, improvements made to the leased premises by the 
tenants are to be depreciated over their life, not over the 
life of the lease—Appeal of Frank G. Shattuck Company 
and Garrett Realty Company. 

Depreciation of Patents.—Statements of gross earnings 
for years prior and subsequent to 1913, derived from 
patents expiring at different times, some of which expired 
prior to 1913, some after 1913 and before the taxable years 
in question, and some of which were acquired after 1913, 
are alone insufficient as a basis for computing depreciation 
on patents owned by a taxpayer on March 1, 1913.—Appeal 
of Wright's Automatic Tobacco Packing Machine Company. 

Exempt Corporations.—A corporation established for 
religious purposes is not entitled to exemption from income 
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tax unless its business operations and income are exclusively 
for religious purposes. Appeal of Hutterische Bruder 
Gemeinde. 

Gain or Loss, Computation of.—Contrary to the decision 
of the Court of Claims of the United States in the Ludey v. 
United States, the Board of Tax Appeals held in the Appeal 
of Star Sporting Goods Company that, in computing gain or 
loss for the year 1919 upon a sale of property, adjustments 
must be made for depreciation, though the taxpayer took no 
depreciation deductions. 

Invested Capital, Determination of.—The invested capi- 
tal of a corporation may not be reduced in determining the 
extent to which a dividend is paid by a “tentative tax’ theo- 
retically set out of such earnings pro rata over such year 
because the income and profits tax does not become due 
and payable until the following year—Appeal of L. S. Ayers 
Company. 

In the Appeal of Middleton Compress & Warehouse 
Company it was held that money actually paid into the 
treasury of a corporation with the express understanding 
that the amount is to be considered in the nature of an 
increase in the capital of the company is a part of the 
company’s invested capital from the date paid in, although 
certificates of stock representing same are not issued until 
a later date. 





Credit balances in the accounts of stockholders of a 
corporation which remain in the business but which are rec- 
ognized by the corporation as a liability cannot be included 
as a part of surplus for the purpose of computing invested 
capital—Appeal of Kelly-Buckley Company. 

A stock subscription agreement cannot be regarded as 
property under the invested capital provisions of the Act of 
1918, and a corporation may not include in invested capital 
the amount of unpaid subscriptions to its capital stock.— 
Central Consumers Wine & Liquor Company. 

Where a dividend is duly declared and payable and is 
permitted by the stockholders to remain in the business, it 
constitutes borrowed capital of the corporation and cannot 
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be included in invested capital—Appeal of Wm. H. Dav- 
idow Sons Company, Inc. 

For the purpose of determining invested capital in the 
years involved in an appeal, the Board has jurisdiction to 
determine whether proper allowances for depreciation were 
made in prior years not involved in the appeal——Appeal of 
Fort Orange Paper Company. 

See decision in Appeal of Wright’s Automatic Tobacco 
Packing Machine Company under heading, “Patent Valua- 
tions.” 

Insurance, Deduction for.—A corporation decided upon a 
policy of securing fidelity insurance to cover by bond the 
employees in South American branches. The corporation 
assumed this fidelity insurance itself and charged against 
profits each month an amount equal to the premiums that 
would be paid to the insurance companies on the basis of 
the rates they quoted to the taxpayer. This monthly addi- 
tion to a reserve for insurance was disallowed as an ordi- 
nary and necessary expense.—Appeal of Pan-American Hide 
Company. 

Interest Deductions.—Under the provisions of Section 
214 (a) (2) of the Revenue Acts of 1918 and 1921, dealers 
in municipal bonds are not entitled to deduct interest on 
indebtedness incurred in the course of their business to 
purchase or carry bonds, the interest upon which is wholly 
exempt from taxation.—Appeal of Paul Prudden et al 

Jeopardy Assessments.—The fact that a taxpayer against 
whom a jeopardy assessment has been made is unable to 
make the bond provided by Section 279 (a) cannot serve 
to authorize an appeal not otherwise provided by the 
statute—Appeal of California Associated Raisin Company. 

Jurisdiction of Board.—Where a deficiency is asserted in 
one year, less an over-assessment in the preceding year, the 
Board has jurisdiction to consider the appeal as to both 
years and to determine the correct amount of the tax in 
each year.—Appeal of Fort Orange Paper Company. 

™ Obsolescence of Buildings.—The Board of Tax Appeals 
allowed both depreciation and obsolescence on the North 
American and Mercantile buildings in Chicago, fixing the 
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probable economic life of the buildings from date of con- 
struction at 33% years and the deduction from income at the 
rate of 3 per cent per annum including obsolescence, upon the 
respective costs of the buildings. Both of the buildings are 
constructed of steel and concrete and would normally be con- 
sidered to have a life of at least fifty years. In this case 
consideration was given to the factor of a shift in the loca- 
tion of the principal retail shopping district; which has left 
the buildings involved in the appeals less desirably located 
for retail tenants than when originally built. Evidence was 
presented to show that the buildings because specially con- 
structed for retail shops were ill adapted for offices—Appeals 
of Elsie Eckstein et al. 





A taxpayer corporation which upon 
its reorganization issued its entire capital stock for tangible 
property and intangible property consisting of a patent and 
contractual right to future additions thereto and improve- 
ments by the inventor, may not include such intangible prop- 
erty in invested capital at a value equal to the difference 
between the total stock issue and the proven value of the 
tangible property, where the only evidence produced to sus- 
tain the alleged value of intangibles was a statement of 
gross earnings for a 20-year period after the assets were 
acquired and an unknown portion of such earnings was 
derived from patents perfected or purchased during that 
period.—Appeal of Wright’s Automatic Tobacco Packing 
Machine Company. 

Taxable Income.—In the Appeal of New York, Ontario 
& Western Railway Company, t the Board held that the 2 
per cent portion of the income tax paid by the Director 
General of Railroads, computed upon the taxpayer’ s income 
for the calendar years 1918 and 1919, when its property was 
under Federal control, did not constitute income to the 
taxpayer. 


Some Observations Relating to the Board 
of Tax Appeals 
(Continued from page 253) 
revenue acts has been too easily forgotten. There 
is need for a body of precedents interpreting the 
several revenue acts much earlier than four or five 
years after their respective enactment. More near- 
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ly contemporaneous adjudication would result in a 
much more equitable application of the laws and 
would avoid the result which obtains in so many 
cases from the operation of the statute of limitations. 


It has been urged that if the function of the Board 
was made primarily that of a precedent-making 
body, judicial rather than administrative, the length 
of time within which these important questions can. 
be determined being shortened rather than length- 
ened, the inevitable result would be the necessity 
of the assumption of more responsibility in the 
final determination of cases within the Bureau, in 
the light of precedents established by the Board. 
Whatever the weight of such a contention, some 
relief might be thus afforded to the office of the 
Solicitor of Internal Revenue, which now labors 
under a very great burden in having to prepare and 
present so many cases before the Board. Further 
relief to that office would likely be reflected in the 
number of cases scattered throughout the country 
in the Federal courts. 


Another fact of interest is apparent from an 
analysis of the appeals pending before the Board. 
This indicates that they are distributed territorially 
as follows: 


New England States................ 6.94 per cent 
New York State........................ 19.67 per cent 
UNITED. emnietewonecazesesnendiniscbns 7.47 per cent 
| RROLET TING We NTS te MEI) 6.47 per cent 
Penmsylvania .......::................... 6.23 per cent 
PAL a Has i 4.45 per cent 
CIPO IN Sicectecicmnstnraractachaned 48.77 per cent 


It is notable that the larger proportion of the cases. 


(80 per cent in dollars and 70 per cent in numbers) 
(Concluded on next page 
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arise in the New England and Middle Atlantic 
States. In view of these figures, the difficulty of 
handling cases in the field and the complications 
arising from many questions of procedure which 
turn on the law of the jurisdiction where the case 
is disposed of, argue against the disposal of any 
considerable volume of business outside of Wash- 
ington. The experience of the first field division of 
the Board of Tax Appeals will be completed this 
month, and from it we can judge the expediency 
of attempting to hear cases all over the country. 


What are the conclusions to be drawn from the 
first year’s operation of the Board? It has made 
a splendid record. But it has been hampered by 
its hybrid status, partaking as that status does of 
both an administrative body and a court. A clear- 
cut line of demarcation between the Treasury De- 
partment and the Board would stimulate the De- 
partment to greater effort towards the settlement 
of cases and thus reduce the docket of the Board. 
To fulfill the purpose behind the creation of the 
Board it should be given the full powers of a court 
of record; to maintain the standard of achievement 
which the Board has set up, the term of office should 
be extended, and to attract and hold men of the 
requisite experience and ability a more adequate 
compensation should be provided. Such changes 
would tend toward rapid settlement of disputed tax 
assessments, and a more consistent body of judicial 
interpretation than is now possible through litiga- 
tion in our many Federal district courts. 
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Magnitude of National Debt Diminishes 
When Considered in Terms of Na- 
tion’s Wealth 


HILE the present public debt when consid- 

ered alone seems tremendous and unprece- 
dented in its burden it is lower than that following 
the civil war when considered in terms of per capita 
debt and per capita wealth for the two periods. The 
per capital wealth in 1870, as estimated by the Bu- 
reau of the Census, was $779.83, while the per capita 
debt of the United States was $52.50, or 6.73 per 
cent of the per capita wealth. In 1922, the last year 
for which government figures are available, per 
capita wealth was estimated at $2,918. Per capita 
indebtedness of the United States at the present 
time is $180.96, or 6.2 per cent of the per capita 
wealth three years ago. 


The following table gives the interest-bearing 
debt with the figures per capita at the present time, 
compared with the figures at June 30 for a series 
of years back to 1800, together with a periodical 
estimate of the national wealth of the country: 


Wealth* Interest - bearing Debt 

Total Per capita Total Per capita 

Bee” (02. SIE ae Oh oe +$20,605,472,418 $ 180.96 
1922  $320,803,862,000 $2,918.00  22,711,035,587 206.93 
Re ee eee eee 25,234,496.274 234.52 
MRE |” Nate eee adn 2,712,549,477 26.01 
1912 187,739,071,090 1,965.00 963,776,770 10.09 
1904 107,104,212,000 1,318.11 895,157,440 10.85 
1900 88,517,307,000 1,164.79 1,023,478,860 13.46 


1895 £ 77,000,000,000 ¢ 1,117.01 716,202,060 10.38 


1890 65,037,091,000 1,035.57 725,313,110 11.52 
1880 43,642,000,000 870.20 1,723,993,100 34.35 
1870 30,068,518,000 779.83 2,046,455,722 52,50 
= ee & aoe Se 2,332,331,208 65,82 
1860 16,159,616,000 513.93 64,640,838 2.05 
1850 7,135,780,000 307.69 § 63,452,773 2.74 
Re a ee nn ee ae 82,976,294 15,63 


*True valuation of real and personal property; the figures are 
those of the Bureau of the Census, Department of Commerce, relate 
to continental United States. and cover census years. 

+Estimated April 30, 1925. 

$1800 to 1850, outstanding principal of the public debt January 1. 

tEstimated. 
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Estate Accounting, by Horace Dudley Greeley, C. P.A., 
New York; member of the New York Bar. 110 pp. 
The Ronald Press Company, New York. 


This is a succinct presentation of the usual legal and 
accounting requirements which must be met in the settle- 
ment of estates. Since the state laws governing such trans- 
actions are not uniform, the author has chosen to illustrate 
by the practice in the state of New York the typical pro- 
cedure which is necessary to be followed by a fiduciary. 

The first chapter uniquely consists of a glossary of legal 
terms used in connection with estate administration, many 
of which are not a part of the average layman’s vocabulary. 
Among chapter topics are: Issue of Letters—Estate Assets; 
Inventory and Care of Assets; System for Current Book- 
keeping; Legacies—Descent and Distribution; Intermediate 
and Final Accountings; Testamentary Trust; Inheritance 
Taxation. 

The book presents a general outline of estate adminis- 
tration in non-technical terminology and should serve as a 
helpful guide to laymen appointed to fiduciary capacities and, 
as well, to those rendering professional services in estate 
matters. 
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Miscellaneous Court Decisions 


Subsidies paid in cash by the Cuban 
Government for the construction of a 
railroad were held by the United States 
Supreme Court not to be taxable income 
under the Act of 1916, although the rail- 
road company was bound by the terms 
under which the subsidy was granted 
certain concessions were made by the 
railroad company including reduced rates 
for transporting government troops, 
transportation of public correspondence 
free of charge and reduced freight rates 
for small produce.— Edwards, former 
Collector, v. Cuba Railroad Company. 


A bankrupt corporation is liable for 
the payment of additional Federal taxes 
assessed against its predecessor corpo- 
ration, the debts of which it had as- 
sumed, and under Section 64-A of the 
Bankruptcy Act the claim therefor is en- 
titled to priority over general creditors. 
Decision of the District Court, Northern 
District of Texas.—/n the Matter of the 
Grand Leader, Bankrupt. 


Congress may, under the Sixteenth 
Amendment, tax gross income without 
allowing deductions for any cause, the 
District Court, Western District of Ken- 
tucky held in the case of Kentucky To- 
bacco Products Company v. Robert H. 
Lucas, Collector. 

A second part of the same decision 
was that a deduction on a contract due 
to obsolescence is not authorized under 
the Act of 1916 but is allowable under 
the Act of 1917. The March 1, 1913, 
value of a contract under consideration 
was computed by taking the present value 
on March 1, 1913, on a 5 per cent basis, 
compounded monthly of a sum obtained 
by multiplying the average estimated 
unit profit per ton of tobacco by the 
total number of tons deliverable under 
the terms of the contract. 
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A refund of income taxes for 1919, 
allowed after the passage of the 1924 
Act, should include interest under that 
Act from payment until allowance, not- 
withstanding that the payment has been 
made without protest; that on the dis- 
allowance of such interest, the taxpayer’s 
only remedy was by mandamus, and that 
the acceptance under protest of such 
amounts as was voluntarily paid did not 
bar the taxpayer’s rights to further inter- 
est—Court of Appeals of the District of 
Columbia in Blair v. United States, ex 
rel., Executors of the Will of Margaret 
Murphy. 





A surviving spouse may sue for re- 
covery of estate tax paid by the estate 
of the deceased spouse. District Court 
of Nebraska in the case of Munroe v. 
United States and Allen, Collector. Two 
other opinions were rendered: (1) That 
by statutes and decisions of Nebraska 
the interest of the surviving spouse does 
not come to him through the death, 
either by inheritance or testamentary 
succession, nor as distributive share in 
the estate, but his inchoate right becomes 
absolute by operation of law; (2) that 
the attempt of Congress (Revenue Act 
of 1918, Sections 401, 402, 403) to levy 
and collect tax graduated upon the value 
of the interest of the surving spouse on 
the occasion of the other’s death, violates 
the constitutional limitation upon the 
power of Congress to lay direct taxes. 


Deduction for salaries of officers of 
a corporation in arriving at taxable in- 
come under the excise tax law of 1909 
and the Revenue Act of 1913, must be of 
a reasonable amount for the service per- 
formed, the United States Circuit Court 
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of Appeals held in Becker Brothers v. 
United States. The Court also rendered 
the opinion that a loss incurred because 
of infringement of a patent is deductible. 


Amendments to Rules of 
Practice Before Board 
of Tax Appeals 


bp rules of practice before the 
Board of Tax Appeals have recently 
been amended to read as follows 


“Rule 2.—Any individual taxpayer or 
member of a taxpayer partnership may 
appear for himself or such partnership 
upon adequate identification to the Board. 
A taxpayer corporation may be _ rep- 
resented by a bona fide officer of the 
corporation upon permission granted, in 
its discretion, by the Board or the di- 
vision sitting.” 

“Rule 15B-(b) Notice of Hearing.— 
When issue is joined the Board will give 
written notice of such fact by mail to 
all parties. Notice as to probable date 
of hearing will be given to all parties by 
the Board, either in conjunction with 
notice of joinder of issue or otherwise, 
at least 15 days in advance of the date 
specified.” 
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TH up-to-date industry uses Globe-Wernicke Visi- 
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